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Ai Group Submission on the News Media Digital Platforms Mandatory Code Bill

Ai Group appreciates the opportunity to provide input to the Committee on the Treasury Laws
Amendment (News Media and Digital Platforms Mandatory Bargaining Code) Bill 2020 (the Bill).

Introduction

Ai Group acknowledges both the short-term and longer-term structural stresses being experienced
by traditional providers of news and advertising services. We also appreciate the importance to a
well-functioning society of access to a diversity of sources of news, information and opinion.
Further, we support the principle that providers of news services should be able to bargain fairly,
including with providers of digital platforms, about payment for content.

While the Bill has been modified to address several of the problems with the approach set out in
the exposure draft materials, there are remaining concerns with the approach set out in the Bill
and associated explanatory material. These are set out below under four headings:

¢ Risk of reduced availability of digital services for consumers and businesses
e Favoured treatment of registered news media organisations

e Are links and snippets media organisations’ content?

e Bargaining and arbitration.

Ai Group suggests that the risk of reduced availability of digital services could be significantly
reduced and that the objective of ensuring media organisations are fairly compensated for the use
of their content by digital platforms could be improved by addressing the concerns raised below.

Risk of reduced availability of digital services for consumers and businesses

Ai Group is concerned that Australian consumers and businesses will face a reduced availability of
digital services if the mandatory code is legislated in its present form. These services are highly
valued by businesses and are now embedded in their business models.

While the approach to the Code set out in the Bill and the explanatory material has addressed
some of the elements in the approach put forward in the exposure draft material, we remain wary
that Australian consumers will have less access to digital services and that Australian businesses
will bear higher search and marketing costs than competitors in other jurisdictions.

Favoured treatment of registered news media organisations

Ai Group is concerned that business organisations that are not registered news media
organisations will be disadvantaged by the requirements in the code that entitle registered news
media organisations to privileged access to information about certain algorithms and internal
practices of digital platform providers.

It would appear likely that news media organisations will use this information to gain more
prominence for links to their own material. This would be to the disadvantage of other

businesses, and individuals who necessarily would be less favourably positioned.

These requirements could be removed from the Bill.
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Are links and snippets media organisations’ content?

The bill asserts that media organisations have property rights over links to and snippets from their
material made available by providers of digital platform services.

While there may be circumstances where links and snippets were rightfully regarded in this way,
the assertion is a departure from what would generally be regarded as material that belonged to
the creators of content.

Rather than assert that links and snippets must be regarded as the property of the media
company, Ai Group suggests that this question should be the subject of commercial negotiations
and, if necessary, included in the matters that could be considered in the course of arbitration.

Bargaining and arbitration

Ai Group supports the use of commercial negotiations between the digital platform providers and
news media organisations as a means of determining revenue flows between the parties. The
parties themselves have the best information about the matters under consideration and they will
generally and at lower cost find an agreed outcome where gains are available to both parties.

We supported the ACCC's original proposal to develop a voluntary bargaining code as a means of
structuring such negotiations and were disappointed the Government cut short this process
prematurely and instead set in train the establishment of a mandatory bargaining code.

Nevertheless, there are positive features of the approach proposed in the Bill and explanatory
material. In particular, the room retained for agreement making between the parties outside of
the code holds out the possibility for the parties to arrive at agreements that are more creative
and less costly than the approach prescribed in the Bill. In addition, the requirement that parties
approach bargaining under the code in good faith should also assist agreement making. For
example, parties would need to avoid making clearly unreasonable offers and they would need to
consider or accept clearly reasonable offers made by the other party.

We are, however, concerned that the approach taken in the Bill will deter the making of
commercial agreements between the parties and will instead result in excessive recourse to
arbitration.

A key reason for this is the asymmetry of treatment of parties’ costs. In a commercial bargain the
benefits and costs of both parties will be relevant to the outcome. However, under the
arbitration clauses in the approach put forward in the Bill, while the benefits to both parties must
be considered, only the costs to the news media organisations in producing covered news content
must be considered. The costs of the digital platform provider are not required to be considered.
The arbitration process is only required to avoid imposing an undue burden on the digital platform
business. This asymmetry is in addition to the requirement that arbitration must consider the
bargaining power imbalance.

The weighting of arbitration in favour of the news media organisations is likely to reduce the
changes of successful commercial bargaining and give rise to an over-use of arbitration. This
conclusion is supported by the assumption in the explanatory memorandum (page 57) that 75 per
cent of bargaining processes will proceed to arbitration.
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Final offer arbitration

The weighting of the considerations that are required of arbitration also call into question whether
the final offer arbitration approach in the Bill is appropriate.

One claimed benefit of final offer arbitration, under which the arbitrator is required to opt for one
of the claims put to it, is that each party will tend to avoid making extreme claims in order to
reduce the likelihood that the position they put would be disregarded in favour of the more
moderate claim of the other party.

However, because the rules governing arbitration build-in an asymmetrical treatment of the
parties, they would appear to encourage ambit claims by the news media organisation in the hope
that its claim is the one that better accommodates the requirements of arbitration.

In these circumstances, a standard model of arbitration under which the arbitrator can determine
an outcome that lies between the claims of the parties would seem to be a better approach.

Under a standard arbitration approach, the arbitrator could still be required to consider the
relative bargaining power of the parties.
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